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I. FAA REAUTHORIZATION 
 
The current Congressional authorization for the Federal Aviation Administration’s spending and regulatory 
programs expires July 15, 2016.  Efforts to enact a long-term reauthorization bill have once again failed, 
and it appears that Congress will have to pass another short-term extension while it considers a more 
comprehensive approach to the aviation programs. 
 
On April 19, 2016 the Senate passed its FAA reauthorization bill, S. 2658, by a vote of 95-3.  The Senate 
bill would reauthorize the FAA programs through September 30, 2018.  
 
Section 2317 of the Senate bill would require the FAA to update applicable its regulations within 90 days 
of enactment to implement the revised standards adopted by the International Civil Aviation Organization 
(ICAO) on February 22, 2016, regarding -  
 

A. prohibiting the bulk air transportation of lithium ion batteries on passenger aircraft; and 
B. prohibiting bulk air transport cargo shipment of lithium batteries with an internal charge above 30 

percent.   
 
In addition, that section would authorize the FAA initiate a review of existing regulations regarding the air 
transportation, including passenger-carrying and cargo aircraft, of lithium batteries and cells.  This 
provision is not intended to affect the agency’s existing authority, however, under section 828 of the FAA 
Modernization and Reform Act of 2012 (49 U.S.C. 44701 note) to promulgate additional emergency or 
permanent regulations as permitted by subsection (b) of that section. 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
  

 
Authored by Association Counsel and noted transportation Attorney Rick Schweitzer. 
 
 
Interested in joining the COSTHA Legislative Affairs Committee? COSTHA will keep you up to date 
regarding US Legislative activity impacting shippers, carriers and manufacturers of hazardous materials/dangerous goods. 
Join today – mail@costha.com  
 
Please feel free to share this newsletter with any who may be interested.  
 
 
 
 
Best regards,  
 
Sean Broderick 
Senior Manager, Global Government Relations, Procter & Gamble,  
Chair COSTHA Legislative Affairs Committee 
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Further, within 90 days after the date of enactment of this Act, the bill would direct the President to 
establish a lithium battery safety working group to promote and coordinate efforts related to the promotion 
of the safe manufacture, use, and transportation of lithium batteries and cells.  The working group would 
have representatives from the Consumer Product Safety Commission, U.S. Department of 
Transportation, the National Institute on Standards and Technology, and up to four additional members.   
 
The working group would report to Congress within one year its findings and any legislative 
recommendations regarding ways to decrease the risk of fires and explosions from lithium batteries and 
cells, means to ensure uniform transportation requirements for both bulk and individual batteries, and new 
or existing technologies that could reduce the fire and explosion risk of lithium batteries and cells. 
 
In the House, H.R. 4441, the Aviation Innovation, Reform and Reauthorization Act, was reported out of 
the Transportation and Infrastructure Committee on February 11, 2016 by a vote of 34-25.  The bill is 
controversial, however, because it would privatize the air traffic control system as a federally-chartered, 
not-for-profit corporation outside the FAA.  As a result, H.R. 4441 has not yet been scheduled for a floor 
vote in the House. 
 
Section 615(c) of the House bill would also require the FAA to complete a rulemaking to implement the 
amendments to the ICAO Technical Instructions related to the carriage of lithium ion batteries as cargo on 
passenger aircraft.  The House bill, however, further provides that the FAA may not issue or enforce any 
regulation or other requirement regarding the transportation by aircraft of lithium ion cells or batteries, 
whether transported separately or packed with or contained in equipment, if the requirement is more 
stringent than the requirements of the ICAO Technical Instructions.  
 
The House bill also directs the FAA and other federal agencies to carry out cooperative efforts to ensure 
that shippers who offer lithium ion and lithium metal batteries for air transport to or from the United States 
comply with U.S. Hazardous Materials Regulations and ICAO Technical Instructions, including: 
 

A. Encouraging training programs at locations outside the United States from which substantial 
cargo shipments of lithium ion or lithium metal batteries originate for manufacturers, freight 
forwarders, and other shippers and potential shippers of lithium ion and lithium metal batteries. 
 

B. Working with Federal and international transportation agencies to ensure enforcement of U.S. 
Hazardous Materials Regulations and ICAO Technical Instructions with respect to shippers who 
offer noncompliant shipments of lithium ion and lithium metal batteries. 
 

C. Providing information in brochures and on the Internet in appropriate foreign languages and 
dialects that describes the actions required to comply with U.S. Hazardous Materials Regulations 
and ICAO Technical Instructions.  
 

D. Developing joint efforts with the international aviation community to promote a better 
understanding of the requirements of and methods of compliance with U.S. Hazardous Materials 
Regulations and ICAO Technical Instructions. 
 

H.R. 4441 would also establish a lithium ion battery safety advisory committee to: 
 

• facilitate communication between manufacturers of lithium ion cells and batteries, manufacturers 
of products incorporating both large and small lithium ion batteries, air carriers, and the Federal 
Government regarding the safe air transportation of lithium ion cells and batteries and the 
effectiveness and economic and social impacts of the regulation of such transportation; 
 

• provide the Secretary, the Federal Aviation Administration, and the Pipeline and Hazardous 
Materials Safety Administration with timely information about the development of lithium ion 
battery technology and transportation safety practices and methodologies; 
 

• provide a forum for the Secretary to provide information on and to discuss the activities of the 
Department of Transportation relating to lithium ion battery transportation safety, the policies 
underlying the activities, and positions to be advocated in international forums; and
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• provide a forum for the Secretary to provide information and receive advice on activities carried 
out throughout the world to communicate and enforce relevant United States regulations and the 
ICAO Technical Instructions and provide advice and recommendations to the Secretary with 
respect to lithium ion battery transportation safety. 
 

The advisory committee would include manufacturers of lithium ion cells and batteries, battery packs, and 
products using those devices; cargo and passenger air carriers; and DOT representatives.  The 
committee would report to Congress within six months on steps being taken in the private sector and by 
international regulatory authorities to implement and enforce requirements relating to the safe 
transportation of bulk shipments of lithium ion cells and batteries, and identify areas of enforcement or 
regulatory requirements for which there is consensus that greater attention is needed. 
 
II. DOT APPROPRIATIONS 
 
Congress is also working on a fiscal year 2017 appropriations bill for the combined Departments of 
Transportation and Housing and Urban Development (sometimes referred to as the “T-HUD 
appropriations” bill).  The T-HUD bills contain several provisions affecting trucking operations. 
 
At a markup on May 24, the U.S. House of Representatives Committee on Appropriations reported out its 
T-HUD appropriations bill for fiscal year 2017.  The bill includes the following provisions: 
 
Hours of Service Restart.  Sec. 132 of the House bill would prohibit the Federal Motor Carrier Safety 
Administration from using any funds to implement, administer, or enforce the 34-hour restart requirement 
for two off-duty periods from 1:00 a.m. to 5:00 a.m. or the prohibition on use of more than one restart 
during a consecutive 168-hour period, and such provisions shall have no force or effect.  In addition the 
34-hour restart rule in effect on December 26, 2011 would be restored to full force and effect.   
 
Safety Fitness Determinations.  Sec. 135 of the House bill would prohibit the FMCSA from using any 
funds to amend, revise or otherwise modify by rulemaking, guidance, or interpretation the regulations in 
effect on December 4, 2015 relating to safety fitness determinations for motor carriers until the FMCSA 
completes the study of the CSA program, submits a Corrective Action Plan to Congress, and the 
Inspector General of the Department of Transportation makes the certifications set out in the FAST Act 
that the FMCSA has implemented the items in its plan.  If enacted, this will prevent the FMCSA from 
going forward with its Safety Fitness Determination rulemaking until the study and corrective action plan 
are executed. 
 
In a May 24, 2016 letter to Rep. Lou Barletta (R-PA), who had expressed concerns about the need to 
delay the FMCSA’s safety fitness determination rulemaking, FMCSA Acting Administrator Scott Darling 
said the agency “has no intention of issuing a final rule until the National Research Council completes its 
analysis of the Agency’s Compliance, Safety, Accountability (CSA) program and Safety Measurement 
System (SMS) in accordance with Section 5221 of the FAST Act.” 
 
This is the first time the FMCSA has recognized the argument that the rulemaking should be delayed until 
the study is completed.  If the language in the House Transportation appropriations bill is enacted, the 
FMCSA would not be able to issue a final rule in the proceeding until after the study is completed and the 
DOT Inspector General certifies that all issues identified in the agency’s Corrective Action Plan for CSA 
have been implemented. 
 
Meal and Rest Break Preemption.  Sec. 134 of the House bill would preempt state and local 
governments from imposing additional meal or rest break requirements on commercial motor vehicles 
drivers who are subject to the federal hours of service regulations.  In addition, the effective date of this 
provision would be August 23, 1994, which would prevent lawsuits for prior deprivations of meal or rest 
breaks under state or local law. 
 
At the markup, Rep. David Price (D-NC), Ranking Democratic Member of the Transportation, Housing 
and Urban Development (T-HUD) Appropriations Subcommittee, offered an amendment to strip these 
three provisions and several others from the bill.  The amendment failed by a vote of 19-28.
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The House T-HUD bill would appropriate $57 million to the Pipeline and Hazardous Materials Safety 
Administration for administering its hazardous materials safety programs. 
 
The bill must be considered next by the full House, although floor debate has not yet been scheduled. 
 
The Senate version of the FY 2017 T-HUD appropriations bill, which was passed by a vote of 89-8 on 
May 19,  includes language fixing the 34-hour restart for drivers’ hours of service by reinstating the prior 
restart rule without the two periods of 1:00 a.m. to 5:00 a.m. and the once every 168 hours limitation.  It 
also includes a 73-hour cap on total on-duty time in any seven consecutive calendar days when a restart 
is used.  The Senate bill does not include the safety fitness or meal and rest break provisions. 

 
III. TOXIC SUBSTANCES CONTROL ACT AMENDMENTS 
 
On June 7, 2016 Congress passed amendments to the Toxic Substances Control Act of 1976.  The 
changes will affect companies that manufacture, use, process, import, export or sell products containing 
chemicals.   
 
Under the Act, the Environmental Protection Agency will be required to establish a process for evaluating 
and prioritizing chemicals for risk assessment within the next year. 
 
The agency must prioritize both new and existing chemicals for review and additional regulatory efforts.  
EPA’s evaluation must consider the hazard and exposure potential for a chemical, including the 
chemical’s environmental persistence and whether certain populations may be significantly exposed or 
are particularly vulnerable to exposure. 
 
The EPA will maintain an up-to-date inventory of all chemicals in active commerce in the U.S.  Chemicals 
on the active inventory will undergo a risk screening based on health, hazard, use and exposure 
information supplied by the industry, by any interested party and in EPA’s possession.  Companies will 
have to identify those chemicals that they use in commerce; the agency will then determine which 
chemicals are high priority so as to require risk evaluation.  The EPA must then establish a scope of uses 
and exposures to consider, and may order the testing or generation of new information, risk management 
measures such as use restrictions, labeling requirements or outright bans on the chemicals. 
 
Chemicals will be classified either as low priority, and therefore not subject to regulation, or as high 
priority and subject to risk evaluation. High-priority chemicals will undergo a risk evaluation for uses 
specified by EPA. If the evaluation finds the chemical “unsafe,” it will be subject to use restrictions or 
banned. Claims that information provided to EPA should be protected as classified business information 
must be substantiated up front, and protection of confidentiality must be reasserted and resubstantiated 
every ten years. 
 
The TSCA amendments have also substantially broadened the scope of EPA’s jurisdiction over 
chemicals in the stream of commerce; in addition to chemical manufacturers, the new requirements will 
also affect manufacturers that incorporate chemicals into their products. 
 
Within one year, EPA must develop rules for the inventory reset, prioritization process and risk evaluation 
process, and develop guidance for industry-conducted risk evaluations. Within two years, EPA must 
develop needed policies, procedures and guidance. Within three years, it must have risk management 
rules for certain classes of chemicals, to be followed six months later by a mandate to have at least 20 
risk evaluations underway and 20 low-priority designations completed. 
 
The Act grandfathers in existing state regulation of chemicals, but may limit future state efforts to regulate 
chemical manufacture and use. State laws and regulations that were in effect before April 2016 and that 
address a specific chemical will remain in force.
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Not Yet a COSTHA Member? 

Call 518-761-0389 or email mail@costha.com 
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