MEMORANDUM


TO:		Interested Parties

FROM:		Paul Rankin

DATE:		May 10, 2022

RE:		HMTA Registration Fees: Administration Proposal
___________________________________________________________________________

As reported during our last IP meeting, the Administration has submitted text to amend the HMTA to increase the cap on annual hazmat registration fees from $3,000 to $15,000.  The purpose of this memorandum is to position the IPs to engage on this issue with the Hill and the Administration.  I respectfully request that you let me know your views on this issue by COB Friday, May 20, 2022.  

After reading the entire memorandum, please respond to the two questions below.  If possible, provide brief supporting positions for your views.  

(1)	Does your association support or oppose the Administration’s request to increase the annual cap on the hazmat registration fees to $15K?  

(2)	Does your association support leaving the hazmat registration fee for small businesses at $250.00?

Background
Hazmat registration fees have paid for emergency preparedness grant (EPG) programs since grants were authorized as part of the 1990 amendments to the HMTA.  As part of the 2005 amendments, Congress increased the amount of fees to be collected by ~59%.  These amendments also included a provision that reduced the cap on fees from $5K to $3K.  The reduction in the cap was of no benefit to the regulated community because fees had never needed to be set above $3K to collect funds sufficient funds to cover mandated distributions.   

With the 2021 enactment of the Infrastructure Improvement & Jobs Act (IIJA), Congress increased the 2005 fee caps by 60%, from $28.318M to $46.825M. Although EPGs are subject to sequestration, which reduces the amount of fees that PHMSA is able to spend for grants and therefore the amount of fees the agency needs to collect, the reduction is not sufficient to prevent PHMSA from having to increase fees.  For example, using FY 2019 data (the latest posted by PHMSA), the agency collected from registrants only $20.1M in fees.   

While current law allows PHMSA to base the amount of the fee it will charge each registrant on a variety of factors, since registration year 2002-3, PHMSA has based the fee on whether the registrant is a small business or not.  Small businesses have paid the minimum required by law, $250 (plus a $25 processing fee).  Others have paid $2,575 (plus a $25 processing fee).  

Current Choices
Using data from the FY 2019 grant program report, if the fee charged registrants who were not small businesses was set at the $3K max and the fees collected from small businesses remained steady, the agency would only be able to collect about $24.1M - - a far cry from the $44.1M PHMSA needs to collect with the sequestration reduction.  To make up the difference using the current 2-tier fee scale (and FY 2019 data), small businesses would have to pay $1,044 (plus the $25 processing fee), which represents an increase of about 300%. 

The HMTA factors that PHMSA can use to formulate the registration fee include:
(i)	gross revenue from transporting hazardous material.
(ii)	the type of hazardous material transported or caused to be transported.
(iii)	the amount of hazardous material transported or caused to be transported.
(iv)	the number of shipments of hazardous material.
(v)	the number of activities that the person carries out for which filing a registration statement is required under this section.
(vi)	the threat to property, individuals, and the environment from an accident or incident involving the hazardous material transported or caused to be transported.
(vii)	the percentage of gross revenue derived from transporting hazardous material.
(viii)	the amount to be made available to carry out sections 5108(g)(2), 5115, and 5116 of this title.
(ix)	other factors the Secretary considers appropriate.

Next Steps
To raise the fees to a level that will allow PHMSA to fully-fund the EPGs, the agency will have to propose a rulemaking.  Before doing that, PHMSA is asking that the $3K cap on registration fees to be raised to give it more flexibility in determining how to assess the new level of fees authorized.  If the $3K ceiling were raised to allow the agency to continue to meet its collection obligation using the 2-tier “small business/other” scale while not increasing the $250 fee paid by small businesses, other registrants would need to pay at least $6,122 (plus a $25 processing fee) for PHMSA to collect the $44.1M it will need in FY 2023.    

PHMSA’s request to amend the HMTA is a matter for the HMTA authorizing committees of Congress (House T&I and Senate Commerce).  The most likely vehicle for such an amendment would be a technical corrections bill to the IIJA.  One was in the works in the T&I Committee but is not now being worked on actively, nor has T&I seen a request from House Appropriations to act on the Administration’s fee cap increase proposal.  The Committee is open, however, to receiving recommended language on this issue if/when a technical corrections bill begins to be move again.  Likewise, Senate Commerce is not currently working on a technical corrections bill, but is open to views on the issue. 
Alternatively, PHMSA could achieve its objective of raising the fee cap through the appropriations process.  With the approval of the authorizing committees, appropriations committees could include the requested increase (or some increase) in the fee cap in FY 2023 THUD appropriations.  Such an increase would be effective only for FY 2023.  PHMSA has used this approach for years to increase the amount of fees it can spend to administer the EPG programs from the statutory 2% to 4%.

I look forward to your response by May 20.
